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I Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are egxgorted to any

country or territory outside India. T R
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

3 duty.
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved i;b
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees On

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other

than as mentioned in para-2(i) (a) above. .
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of

the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal.te-the Appellant
Tribunal or the one application to the Central Govt. As the case may Jde; is filledto avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. [ 25—,
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended. :
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) HHT geh, mﬁﬁmawva‘astrcﬁzﬂ'aqﬁW(mﬁm ¥ ufy srdfiat & Aeret &
FAIT IcUTg Yo ATTIH, 13y 1 T 36 3 3T RTAa(EEAT-2) AR 08Y(08Y HY
TG ?3) BT o.0¢ 20ty i Y el rfdiferara, 1334 T &R €3 & 37crelar ATt F ol oI AT
ﬂé%,mﬁﬁﬂ?ra?r?ré‘qj-mmmaﬁaﬁ%, garef B =0 ORT & 3iceta STAT Y S arelt

3ATEre 4 Y g 8 T AIAF 7§
Wmﬁaﬁuﬁm%m“#ﬁrmmaﬁ”ﬁﬁmam%
()  awr 11 & & fea PR

(i)  erde ST A ot wE e hA
(i) Ferde srET FrATEe & FReT 6 & add & A

_, 3t aerd g B g R & wraeTe e (¥, 2) Ff0faae, 2014 & e § qd T ardieltar
oTRYETEr 3 weT R €Tt 3roff ud  3rdier &Y AEL el el

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(if) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)()) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

ll.  Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services

Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax

(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL

This order arises on account of an appeal filed by M/s Gujarat State Petroleum
Corporation Ltd., GSPC Bhavan, 15, 2™ Floor, Sector-11, Nr. Udhyog Bhavan, Gandhinagar
—382010, Gujarat (in  short ‘appellant’) ~ against  the Order-in-Original
No.0I0/43/Ref/STAX/NK/2018-19 dated 05.02.2019 ( in short ‘impugned Order’) issued
by the Assistant Commissioner, CGST  Division-Gandhinagar, Gandhinagar

Commissionerate (in short ‘the adjudicating authority”).

2. Briefly, the facts of the case are that the appellant had filed a refund claim of
Rs.2,52,56,807/- on 04.09.2018 before the Assistant Commissioner, Central Excise,
Division-Gandhinagar on the ground that they have wrongly paid service tax on the services
of transportation of goods by a vessel from a place outside up to the customs station of
clearance in India in respect of LNG cargo imported by them in May, 2017. As per the
provisions of service tax law prevailing during the period, the person liable to pay service
tax in cases of services of transportation of goods by sea provided by a foreign shipping line
to a foreign charterer with respect to goods destined for India was importer of the goods and
the point of taxation of such services provided by a foreign shipping line to foreign charterer
with respect to goods destined for India, was specified as the date of bill of lading of goods
in the vessel at the port of export. ~ The liability to pay service tax on such services was put
on the importer of goodé with effect from 23.04.2017 vide Notification No. 15/2017-ST and
16/2017-ST both dated 13.04.2017 and prior to that the liability to pay tax in.such cases was
on the person in India who complies with sections 29,30 or 38 read with section 148 of the
Customs Act, 1962 with respect to such goods (i.e. Shipping Company/Agent), vide
Notification No.2/2017 —ST and 3/2017-ST both dated 12.01.2017. In the case of the
appellant, it so happened that the LNG cargo imported came to be delivered on May 9-10,
2017 whereas the Bill of Lading of the said cargo was of date 17.04.2017 i.e. prior to
73.04.2017. However, at the time of import, in absence of clarity on Bill of Lading, the
appellant have paid Service Tax of Rs.2,52,56,807/-, on vessel services (viz. services of :
transportation of goods by sea) for goods imported, on 28.06.2017 as an importer.
However, for the same service in respect of the same cargo, M/s GAC Shipping India Pvt.
Ltd. had made service tax payment on behalf 0f M/s BG South Asia LNG Ltd. on the ground
that the Bill of Lading was dated 17.04.2017. Thus, service tax payable for the services of
transportation of goods by sea in respect of same cargo happened to be paid twice, by the
appellant as well as by the foreign shipping company. Since the date of Bill of Lading in the
present case being 17.04.2017, the person liable for payment of service tax in respect of the
vessel services provided for the import of the subject cargo was the foreign shipping
company. As the appellant was not Jiable to pay service tax in the present case, the service
tax paid by them was a mistake and hence they filed the subject refund application seeking
refund of the amount paid by them as service tax and interest which was not payable by
them.  The adjudicating authority vide his 1lllpuélléfipldel>ﬂlough observed that on the
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" facts of the case the appellant was not liable to pay service tax in the matter, rejected the
refund application of the appellant on the ground of being hit by limitation in terms of
explanation (B)(f) to Section 11(B)(1) of Central Excise Act, 1944 as the refund application
in the instant case was filed by the appellant on 04.09.2018 after a period of one year from

the date of payment of tax viz. 28.06.2017.

3. Feeling aggrieved with the above Order, the appellant has filed the present appeal.
The appeal has been preferred mainly on the grounds that in their case the amount paid was
not payable and paid by mistake and the provisions of Section 11B(1) of Central Excise Act,
1944 is not applicable in the instant case as the Service Tax was paid by the appellant by
mistake. They further placed reliance on the following case laws in support of their

contention:

a) EBveron Project Consultant Ltd. Vs. C.C.Ex. & S.T., Panchkula [2017(7) GSTL 465
(Tri-Chan.)]

b) Parijat Construction Vs. CCE, Nasik [2018(359) ELT 113 (Bom.)]
¢) G.B.Engineers Vs. Union of India [2016(43) STR 345 (Jhar.)]
d) 3E Infotech Vs. CESTAT, Chennnai [2018 (18) GSTL 410 (Mad.)]

¢) Joshi Technologies International, INC-India Projects Vs. Union of India [2016 (339)
ELT 21 (Guj.)]

f) Commissioner of C.Ex.(Appeals), Bangalore Vs. KVR Construction [2012 (26) STR
195 (Kar.)]

g) Kalpataru Power Transmission Ltd. Vs. CCE & ST, Ahmedabad [2016 (45) STR 454
(Tri.-Ahmd.)] ; :

h) Commissioner of Sales Tax, U.P. Vs. Auriaya Chamber of Commerce, Allahabad
[1986 (25) ELT 867 (S.C.)]

i) CCE, Bangalore Vs. Motorola India [2006 (206) ELT 90 (Kar.)]
j) Hexacom (I) Ltd. Vs. CCE, Jaipur [2003 (156) ELT 357]

k) Commissioner (Appeals), Central Tax, Ahmedabad’s Order-in-Appeal No.AHM-
EXCUS-003-APP-0183-17-18 dated 24.01.2018 in the case of M/s Ambika Presstress

Industries

4. A hearing in the matter was held on 21.08.2019. Shri Anil Chauhan, Chartered
Accountant appeared and reiterated the submissions of appeal memo and also submitted

additional submissions dated 21 08.2019 for consideration.

3. I have carefully gone through the facts of the case, appeal memorandum,
submissions made at the time of personal hearing and evidences available on records. I find
that the limited issue to be decided in the appeal in hand is as to whether in the facts and
circumstances of the case limitation prescribed under Section 11B(1) of the Central Excise
Act, 1944 would be applicable to the appellant’s claim of refund of service tax paid by

mistake.
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6. After going through the facts of the case, I find that the issue of eligibility éf the
refund in the present case except for the limitation aspect is not in dispute. The adjudicating
authority has clearly held that based on facts and considering the fact the date of Bill of
Lading is 17.04.2017, the appellant was not liable to pay the service tax. Further, the
appellant has genuinely explained the circumstances under which the service tax was
happened to be paid by them due to lack of clarity on Bill of Lading and when no tax was
liable to be paid by the appellant, the amount which he paid as service tax is to held as
amount paid by mistake and the appellant is rightly eligible for refund of the amount so
wrongly paid as they were not liable to pay any tax in the case. This is more so, when the
service tax payable on the services in question had already stand paid by the foreign Shipping

Company in the case and there can not be levy of tax two times on the same service.

7 Coming to the core issue of limitation in the case, I find that it has been consistenly
held by various High Courts in the country that when the tax/duty not payable is paid by
mistake, refund of such amount paid by mistake would not be governed by the provisions of

Section 11 B of the Central Excise Act, 1944.

71  The Hon’ble High Court of Karnataka in their decision in the case of Commissioner

of C.Ex.(Appeals), Bangalore Vs. KVR Construction [2012 (26) STR 195 (Kar.)] has held

that:

18. From the reading of the above Section, it refers to claim jor refund of duty of
excise only, it does not refer to any other amounts collected without authority of law.
In the case on hand, admittedly, the amount sought for as refund was the amount paid
under mistaken notion which even according to the department was not liable to be

paid.

19. According to the appellant, the very fact that said amounts are paid as service
tax under Finance Act, 1994 and also filing of an application in Form-R of the
Central Excise Act would indicate that the applicant was intending to claim refund of
the duty with reference fo Section 11B, therefore, now it is not open 1o him to go back
and say that it was not refund of duty. No doubt in the present case, Form-R was used
by the applicant to claim refund. It is the very case of the petitioner that they were
exempted from payment of such service tax by virtue of circular dated 1 7-9-2004 and
this is not denied by the Department and it is not even denying the nature of
construction/services rendered by the petitioner was exempted from to payment of
Service Tax. What one has to see is whether the amount paid by petitioner under
mistaken notion was payable by the petitioner. Though under Finance Act, 1994 such
service tax was payable by virtue of notification, they were not liable to pay, as there
was exemption to pay such tax because of the nature of the institution for which they
have made construction and rendered services. In other words, if the respondent had
not paid those amounts, the authority could not have demanded the petitioner to make
such payment. In other words, authority lacked authority to levy and collect such
service tax. In case, the department were 10 demand such payments, pelitioner could
have challenged it as unconstitutional and without authority of law. If we look at the
converse, we find mere payment of amount, would not authorize the department 10
regularise such payment. When once the department had no authority to demand
service tax from the respondent because of its circular dated 17-9-2004, the payment
made by the respondent company would not partake the character of “service tax”
liable to be paid by them. Therefore, mere paymient, mgde by the respondent will

neither validate the nature of payment nor zhg{?zdz‘zgrfﬁoﬁ_n‘i;?@sﬁfz'an. In other words,
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mere payment of amount would not make it a “service tax” payable by them. When
once there is lack of authority to demand “service tax” from the respondent company,
the department lacks authority to levy and collect such amount. Therefore, it would
go beyond their purview [0 collect such amount. When once there is lack of authority
10 collect such service tax by the appellant, it would not give them the authority (o
retain the amount paid by the petitioner, which was initially not payable by them.
Therefore, mere nomenclature will not be an embargo on the right of the petitioner to
demand refund of payment made by them under mistaken notion.

20. In the case of Hind Agro Industries Ltd. v. Commissioner of Customs reported
in 2008 (221) E.L.T. 336 (Del.), it was the case where cess amount was paid under
protest by the appellants. In that case afier referring fo Mafatlal Industries case
(supra), the lordships of Delhi High Court have held that in Mafatlal Industries case,
Hon’ble Supreme Court was dealing with the case of refund of duty payable within
the meaning of either the Central Excises and Salt Act, 1944 or the Customs Act,
1962 as the case may be, wherein they have held that all claims for refund oughi to be
filed only in accordance with the Customs Act. Therefore, it did not include the
payment made under some other enactment, which for some reason had erroneously
been made to the Customs authorities. Even otherwise by referring to paragraph 1 37
of Mafatlal Industries case, one has to see whether the amount claimed is
unconstitutional and outside the provisions of Section 11B of the Act.

21. In the case of Nataraj and Venkat Associates (supra), this was pertaining 10
service tax wherein petitioner company was dealing in architectural services and
paid service tax for the construction of the building carried on at Sri Lanka and
contended it would not have attracted levy of service tax. In other words, there was
an application for refund of said tax and the question that arose therein was what is
the relevant date for the commencement of the period of limitation for the purpose of
Section 11B and was held that it would be the date of payment of duty. It was held in
the paid case that amounts paid cannot be taken to be duty of excise, therefore bar of
limitation under Section 11B cannot be applied because such limitation would come
in the way of any person claiming refund of any duty of excise and interest.

22. In the case of Commissioner of Central Excise, Bangalore v. Motorola India
Pvt. Lid. (supra) the Division Bench of this Court considered similar issue. It was a
case where excess amount was paid over duty under Central Excise Act on the
direction of the Department. There was an application for refund of amount and the
same came to be rejected by the Assistant Commissioner on the ground of lapse of
time. It was confirmed by both the Appellate Authority and also the Tribunal.
Aggrieved by the order of the Tribunal, revenue came up before the High Court.
Their lordships of the Division Bench held that order of the Tribunal to allow the
claim on the basis that amount paid by mistake cannot be termed as duty in the said
case was justified and therefore applying the law laid down in the decision of Apex
Court in the case of India Cements Ltd. v. Collector of Central Excise - 1989 (41)
E.L.T. 358, dismissed the appeal.

23, Now we are faced with a similar situation where the claim of the
respondent/assessee is on the ground that they have paid the amount by mistake and
therefore they are entitled for the refund of the said amount. If we consider this
payment as service lax and duty payable, automatically, Section 11B would be
applicable. When once there was no compulsion or duty cast to pay this service fax,
the amount of Rs. 1,23,96,948/- paid by petitioner under mistaken notion, would not
he a duty or “service tax” payable in law. Therefore, once it is not payable in law
there was no authority for the department to retain_such amount. By any stretch of
imagination, it will not amount to duty of excise to atlract Section 11B. Therefore, it
is outside the purview of Section 11B of the Act.
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72  Similar kind of view was expressed by the Hon’ble High Court of Madras in theis
decision in the case of 3E Infotech Vs. CESTAT, Chennnai [2018 (18) GSTL 410 (Mad.)] as

under:

8. The present appeal lies from the order of the Appellate Tribunal. We have heard
the Learned Counsel for the Assessee and the State. The issue, which arises for
consideration in this case, whether the provisions of Section 11B of the Central
Excise Act would be applicable to claim of refund made by an Assessee when the tax
has been paid under mistake of law. In this case, indisputably, there was no liability
on the petitioner to pay service tax. The Supreme Court of India, in the case of Union
of India v. ITC Ltd. reported in (1993) Supp. 1V SCC 326=1993 (67) EL.T. 3 (5.C.)

while dealing with the question of refund of excess excise paid held :-

8. In Shri Vallabh Glass Works Ltd. v. Union of India, this Court, while
examining the question as 1o what is the point of time from which the
limitation should be deemed to commence observed that relief in respect of
payments made beyond the period of three years may not be granted from the
date of filing of the petition, taking into consideration the date when the
mistake came to be known to the party concerned. Just as an assessee cannot
be permilted to evade payment of rightful tax, the authority which recovers lax
without any authority of law cannot be permitted to retain the amount, merely
because the tax payer was not aware at that time that the recovery being made
was without any authority of law. In such cases, there is an obligation on the
part of the authority to refund the excess (ax recovered to the party, subject of
course to the statutory provisions dealing with the refund.

0. We are, therefore, of the opinion that the High Court, while disposing
of the writ petition under Article 226 of the Constitution of India, was
perfectly justified in holding that the bar of limitation which had been put
against the respondent by the Collector of Central Excise (Appeals) to deny
them the refund for the period September 1, 1970 to May 28,1971, and June 1,
1971 to February 19, 1972 was not proper ds admittedly the respondent had
approached the Assistant Collector Excise soon after coming 10 know of the
Jjudgment in Voltas case and the assessee was not guilty of any laches to claim

refund.

9. In the above cited case, the Suprene Court stated that the Assessee’s claim to
refund would not be disallowed solely because it seemed barred by limitation. Since
the Assessee in that case made the claim for refund shortly after learning about their
entitlement for the same, it would not be just to hold that such claim is hit by laches.

10. The High Court of Gujarat in 0il and Natural Gas Corporation Ltd., v. Union
of India, reported in 2017 (354) EL.T. 577 (Guj.) relied on another judgment of the
Gujarat High Court in Joshi Technologies International, INC-India Projects v. Union
of India = 2016 (339) ELT. 21 (Guj,) and quoted the relevant paragraph, which

reads as under :-

“Merely because the provisions of the Central Excise Act, 1944 and
the rules framed thereunder for collection and refund viz., the machinery
provisions have been incorporated in the OID Act for collection and refund of
the cess levied thereunder, it cannot be inferred that the Oil Cess imposed
under the provisions of the OID Act assumes the character of central excise
duty. The finding recorded by the adjudicating authority that the Oil Cess is in
the nature of excise duty, is erroneous and contrary to the law laid down by
this court in Commissioner v. Sahakari Khand Udyog Mandli Ltd. (supra).

In the Circular dated 7th Janugfﬂy,"fj(ﬁﬁ,l-_if‘)ejérence to sugar cess and
tea cess levied under the Sugar CeSs>Act—19 2,‘_-?&*20’ the Tea Act, 1953,
{ : ,-'. . 3 ."n‘":}')
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respectively, is merely illustrative in nature and what is meant by the circular
is that the cesses which are collected by the Department of Revenue, but
Jevied under an Act which is administered by different Department are not
chargeable to Education Cess and Secondary and Higher Secondary Cess
chargeable under the provisions of the Finance Acts, 2004 and 2007,

respectively.

Education Cess and Secondary and Higher Secondary Education Cess
being cesses levied at a percentage of the aggregate of all duties of excise, the
basic requirement for levy thereof is the existence of excise duty. In the
present case 0il Cess is not a duty of excise and hence, the basic requirement
of levy of such cesses is not satisfied. Furthermore, for the purpose of levy of
Education Cess and Secondary and Higher Secondary Education Cess, two
other conditions precedent, are required to be satisfied, viz., (i) that the duty
of excise should be levied by the Central Government in the Ministry of
Finance (Department of Revenue); and (i) - the duty of excise should be
collected by the Central Government in the Ministry of Finance (Department
of Revenue). In the present case, since the machinery provisions of the Central
Excise Act, 1944 and the rules framed thereunder have been incorporated in
the OID Act, the second condition precedent is satisfied, viz. that the cess is
collected by the Central Government in the Ministry of Finance (Department
of Revenue); however, the first condition with regard to levy of such duty of
excise by the Central Government in the Ministry of Finance (Department of
Revenue) is not satisfied inasmuch as the Oil Cess under the OID Act is levied
by the Ministry of Petroleum and Natural Gas. In the aforesaid premises, the
requirements of Section 93 of the Finance Act, 2004 and Section 138 of the
Finance Act, 2007 are not satisfied in the present case, and consequently, the
said provisions have no applicability to the facts of the present cdse. The
petitioner, therefore, cannot be said to have been liable to pay Education Cess
and Secondary and Higher Secondary Education Cess under the above

Provisions.

In the facts of the present case, the refund is claimed on the ground
that the amount was paid under a mistake of law and such claim being outside
- the purview of the enactment, can be made either by way of a suit or by way of
a writ petition. The petitioner Was, therefore, Jjustified in. filing the present
petition before this court against the order passed by the acﬁudicating

authority rejecting its claim for refund of the amount paid under a mistake.

Since il Cess is not d duty of excise, the amount paid by the
petitioner by way of Education Cess and Secondary and Higher Secondary
Education Cess, cannot in any manner be said to be a duty of excise inasmuch
as what was paid by the petitioner Was not a duty of excise calculated on the
aggregate of all the duties of excise as envisaged under the provisions of
Section 93 of the Finance Act, 2004 and Section 138 of the Finance Aect, 2007.
Thus, the amount paid by the petitioner would not take the character of
Education Cess and Secondary and Higher Secondary Education Cess but is
simply an amount paid under a mistake of law. The provisions of Section 118
of the Ceniral Excise Act, 1944 would, tHerefore, not be applicable to an
application seeking refund thereof. The petitioner was therefore, wholly
justified in making the application for refund under a mistake of law and not
under section 11B of the Central Excise Act, 1944.

Since the provisions of Section 11B of the Act are not applicable to the
claim of refund made by the petitioner, the limitation prescribed under the
said provision would also not be applicable and the general provisions under
the Limitation Act, 1963 would be applicable. Section 17 of the Limitation Act
inter alia provides that when a suit or application Is for relief from the
consequences of a mistake, the period /c;f/j:fm*i@ia?g) vould not begin 1o run
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until the plaintiff or applicant has discovered the mistake, or could, With
reasonable diligence, have discovered it. Since the period of limitation begins
1o run only from the time when the applicant comes 10 know of the mistake, the
_ application made by the petitioner was well within the prescribed period of
limitation. Moreover, since the very retention of the Education Cess and
Secondary and Higher Secondary Education Cess by the respondents is
without authority of law, in the light of the decision of this court in Swastik
Sanitarywares Ltd. v. Union of India (supra), the question of applying the
limitation prescribed under Section 11B of the CE Act would not arise. :

Even in case where any amount is paid by way of self assessment, in
the event any amount has been paid by mistake or through ignorance, it is
always open to the assessee to bring it to the notice of the authority concerned
and claim refund of the amount wrongly paid. The authority concerned is also
duty bound to refund such amount as retention of such amount would be hit by
Article 265 of the Constitution of India which mandates that no tax shall be
levied or collected except by authority of law. Since the Education Cess and
Secondary and Higher Secondary Education Cess collected from the
petitioner is not backed by any authority of law, in view of the provisions of
Article 265 of the Constitution, the respondents have no authority to retain the
same.

If the adjudicating authority was not satisfied with the Chartered
Accountant’s certificate and the other material produced by the petitioner, he
could have called upon the petitioner to produce further documentary
evidence in support of its claim that it had not passed on the incidence of duty
fo the purchaser. However, without affording a reasonable opportunity fo the
petitioner to produce documentary evidence in support of its claim that there
was no unjust enrichment, the adjudicating authority was not justified in
holding that there was unjust enrichment. Therefore, the finding that the
petitioner’s claim is hit by unjust enrichment cannot be legally sustained.

11. A similar view has been taken by the Bombay High Court in the case of Parijat
Construction v. Commissioner Excise, Nashik, reported in 2018 (359) E.L.T. I 13
(Bom.), where the Bombay High Court has held as under -

4. We are of the view that the issue as o whether limitation prescribed under
Section 11B of the said Act applies to a refund claimed in respect of service
tax paid under a mistake of law is no longer res integra. The two decisions of
the Division Bench of this Court in Hindustan Cocoa (supra) and
Commissioner of Central Excise, Nagpur v. M/s. SGR Infratech Ltd. (supra)
are squarely applicable to the facts of the present case.

5 Both decisions have held the limitation prescribed under Section 11B of
the said Act to be not applicable to refund claims for service tax paid under a
mistake of law. The decision of the Supreme Court in the case of Collector of
C.E., Chandigarh v. Doaba Co-Operative Sugar Mills (supra) relied upon by
the Appellate Tribunal has in applying Section 11B, limitation made an
exception in case of refund claims where the payment of duty was under a
mistake of law. We are of the view that the impugned order is erroneous in
that it applies the limitation prescribed under Section 11B of the Act fo the
present case were admittedly appellant had paid a Service Tax on
Commercial or Industrial Construction Service even though such service is
not leviable to service tax. We are of the view that the decisions relied upon by
the Appellate Tribunal do not support the case of the respondent in rejecting
the refund claim on the ground that it was barred by limitation. We are,
therefore, of the view that the impugned order is unsustainable. We
accordingly allow the present appeals qggd—quash\.and set aside the impugned

order, insofar as it is against the appellant in ljbf?i}qppeals. We fully allow
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refund of Rs. S, 99,9621/~ preferred by the appellant. We direct that the
respondent shall refund the amount of Rs. 8,99,962/- to the appellant within a
period of three months. There shall be no order as to costs.

12. Further, the claim of the respondent in refusing to return the amount would go
against the mandate of Article 265 of the Constitution of India, which provides that
o tax shall be levied or collected except by authority of law.

13.  On an analysis of the precedents cited above, we are of the opinion, that when
service tax is paid by mistake a claim for refund cannot be barred by limitation,
merely because the period of limitation under Section 11B had expired. Such a
position would be contrary 10 the law laid down by the Hon'ble Apex Court, and
therefore we have no hesitation in holding that the claim of the Assessee for a sum of
Rs. 4.39,683/- cannot be barred by limitation, and ought to be refunded.

14. There is no doubt in our minds, that if the Revenue is allowed to keep the excess
service tax paid, it would not be proper, and against the tenets of Article 265 of the

Constitution of India.

73 As can be seen, the above judgment of Hon’ble High Court of Madras in the case of
3E Infotech Vs. CESTAT, Chennnai refers to similar views expressed by Gujarat High
Court in the case of Joshi Technologies International, INC-India Projects Vs. Union of India
= 2016 (339) E.L.T. 21 (Guj.) and Bombay High Court in the case of Parijat Construction
Vs. Commissioner Excise, Nashik, reported in 2018 (3 59) E.L.T. 113 (Bom.).

7.4 In the case of CCE, Bangalore Vs Motorola India — 2006 (206) EL T 90 (Kar), the
Hon’ble High Court has held that in the case of claim of refund, limitation under Section 11B
of Excise Act is not applicable since the amount paid by mistake in excess of duty and such

amount cannot be termed as duty.

7.5  Further, the Hon’ble High Court of Tharkhand in their ruling in the case of G.B.
Engineers Vs. Union of India [2016(43) STR 345 (Jhar.)] has held that Section 11B of the
Central Excise Act to be read with Section 83 of the Finance Act, 1994 are not applicable to
the facts of the present case because, the amount paid by the petitioner is never under the
Central Excise Tax nor under the service 1ax when there is no liability to make the payment
of the amount and under the mistake of facts or under mistake of law or under both if any
amount is deposited by the assessee, the same cannot be retained by the Union of India under
the one or other pretext when a service provider is not liable to make payment of the service
tax and if any payment is made, it cannot be covered under Section 11B of the Central Excise

Act to be read with Section 83 of the Finance Act, 1994.

8. Therefore, following the ratio of the above referred judgmenté of various high courts,

I hold that limitation prescribed under Section 11B¢h)-efthe Central Excise Act, 1944 would

tax wrongly paid by them in
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the instant case as they were not liable to pay the said tax under the law and that being s0.
the service tax wrongly paid by them can not be considered as a tax leviable under the
provisions of the Finance Act 1994 so as to attract the provisions of Section 11B of the

Central Excise Act, 1944 read with Section 83 of the Finance Act, 1994.

9. In view of the above discussions, the impugned order is set aside and the appeal of

the appellant is allowed with consequential relief.

10. ﬁaﬁmﬁﬁﬁaﬁmﬁmmaﬁﬁmwgu
The appeals filed by the appellant stand disposed off in above terms.

e

( Gopi Nath
Commissioner (Appeals)
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